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KENTUCKY LAW JOURNAL

RECENT CASES.
Mines and Minerals-WarrantyDeed.
In 1914 Henderson Foxwell, an aged colored man of good character and business ability, but illiterate, sold and conveyed to J. A.
Justide, a neighbor, the absolute fee simple title to one hundred
forty-eight (148) acres of land with covenant of general warranty
and without reservation of any kind. Foxwell had, in 1903, sold
and conveyed all of the minerals in the same land to the St. Bernard
Mining Company by deed -which was promptly recorded. In 1917
Justice instituted this action at law to recover of Foxwell for breach
of warranty, the value of the minerals.
Held, the fact that the prior deed to the minerals -was of record
or that grantee had actual knowledge thereof is insufficient to defeat
a cause of action on the warranty, but such fact is competent, though
not necessarily controlling evidence upon the question of fraud or
mistake.
Foxwell v. Justice, 191 Ky. 745.
Duty of Host in Regard to Safety of Guest.
Defendant Miller and wife invited plaintiff and husband to
spend a few days at their new home. The house had been recently
Anished and the floors were 'highly polished and had oriental rugs
thereon. While walking about from one room into another plaintiff
stepped upon an unfastened rug which slipped, causing her to fall
and injure herself severely. Plaintiff contended that it was the duty
of defendant to have warned her of the slippery condition of the
floor and also to have had the rug fastened so it would not have
slipped.
Held, defendant and plaintiff stood in relation of licensor and
licensee and where the licensee is invited only as a guest or a friendly visitor or for benevolence she stands on no better footing than
the bare licensee and must take the premises as she finds them, subject, however, to the limitation that the licensor must not set a trap
'or be guilty of active negligence which contributed to the injury.
There was no duty on defendant to fasten the rug to the floor or to
notify plaintiff of the slippery condition of the floor. Allowing a
rug to be laid on a highly polished floor is not setting a trap.
Greenfield v. Miller, 190 N. W. 834.

Recent Cases
Telegrapks and Telephones-Erection of Wires Across Right of
Way of Railroad.
In the case of the Citizens Telephone Company v. C. N. 0. &
T. P. R. R. Co., in which the following question was involved: "May
a telephone company without obtaining in one of the ways allowed
by law a right to do so, erect and maintain over and across a railroad
right of way, not at a highway crossing, a line of wires to be used
by it in connecting one or more of its patrons with the telephone exchange ?"
Held, that the telephone company 'had such a right if it does
so with the consent of the owner in fee and in a way not to interfere
with the free and unobstructed use of the right of way of the railroad in a substantial way so as not to become a menace to the railroad and its employees. A railroad company is not entitled to have
its right of way open to the sky unless it owns the fee. The ownership of an easement extends only to such height as reasonably to
permit the full and free enjdyment thereof for the purpose for which
it was granted or acquired, and no further.
Citizens Telephone Company v. C. N. 0. & T. P. R. R. Co., Vol.
192 Ky. Reports 399.
Searches and Seizures-Agreement That Search Be Made-Stolen
Articles Fouizd-Evidence.
One who voluntarily agrees that his premises might be searched
by an officer cannot thereafter complain that the search was made
without a warrant. Though liquor thought to be unlawfully in
possession of the accused was not found in the search, if other-articles
of merchandise shown to have been stolen, are found in the search,
they may be used by the Commonwealth as evidence against the
offender.
Bruner v. Commonwealth, 192 Ky. Rep. 386.
Banks and Banking-iability of Cashier.
The cashier of a bank who permits a customer to overdraw his
account, knowing at the time that the customer is insolvent and a
non-resident of this state and without property therein subject to
execution, is liable to the bank for the overdraft. He is also liable
where he discounts a note, knowing or should have known by ex-
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ercise of due diligence, that the principal and sureties are all insolvent. If loss results to the bank through the failure of the cashier
to protest at the proper time, a note whereby the endorsers are released, he is liable for the loss.
Dennis v. First National Bank of Elkhorn City, 191 Ky. Rep.
837.
Carriers-Interference by Conductor of a Train Wit. Arrest
by Officer.
The appellee obtained judgment in the Johnson Circuit Court
against the Chesapeake and Ohio Railroad Company, the appellants,
for $1,500 for the failure of one of their conductors to prevent the
arrest of appellee, by a police officer without a warrant, while he
was a passenger on one of appellant's trains. The appellee was an
agent of the West Virginia Coal Mining Company and had secured
a number of workmen, then in the employ of a local company, to go
with him to the employ of his principal. A police officer of Garrett
saw him give money to the workmen and he boarded the same train
with appellee and proceeded to arrest him without a warrant and out
of the limits of the town of Garrett. The conductor had full knowledge of the facts but failed to prevent the arrest, though the appellee complained of same to him. The police officer arrested appellee doubtless upon the theory that he being an officer of Boyle
County had a right to arrest anywhere in the county, and further
probably on the theory that he had seen appellee give the workmen
money, that the offense named in section 1349, Ky. Stats., of inducing persons who have contracted to labor for a fixed period to
abandon such contract, had been committed -inhis-presence.
The Court of Appeals reversed the judgment of the court below
and directed a new trial, upon the grounds that though ordinarily
it is the duty of a conductor or other train operative to protect the
passehgers from assault, insult, and abuse from fellow passengers, a
conductor is not required in the protection of his passengers to enter
into a contest with or put himself in opposition to a known officer of
the law who is apparently acting within his authority, unless he
knows such facts as beyond question to make the action of the officer
unlawful.
Chesapeake & Ohio Ry. Co. v. Pach, 192 Ky. 74.

